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UNI TED STATES OF AMERI CA
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Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-13881
V.

ALASKA | SLAND Al R, | NC.,

Respondent .
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ORDER DENYI NG RECONSI DERATI ON

By NTSB Order No. EA-4360, served May 12, 1995, the Board
granted the Administrator's notion to dismss the respondent's
appeal as an untinely attenpt to obtain Board review of an order
of the law judge termnating the case pursuant to a settl enent
agreenent. On the sane date, the respondent filed a petition
asking that we reconsider that dism ssal, arguing that the Board
erred (1) in not deciding the case on the basis of a notion to
dism ss that the respondent had filed and (2) in assum ng that
respondent’'s owner was aware, wthin the 10-day period for
appealing to the Board fromthe |aw judge's term nation order,
that the settlenent agreenment did not contain certain assurances
he had wanted in it concerning respondent's renewal of its 401
certificate services after the suspension of its Part 135
certificate.' Because we find, for the reasons discussed bel ow,

The speed with which respondent filed for reconsideration
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no nerit in either argunent, the petition will be deni ed.

In our original order we did not rule on a notion to dism ss
the Adm nistrator's conplaint that the respondent filed after the
time for appealing fromthe |l aw judge's term nation order had
expi red. Respondent argues that we erred in not ruling on that
notion, which sought to contest the Admnistrator's authority to
prosecute the alleged violations on the ground that public
aircraft were involved, because Section 821.17(d) of our Rules of
Practice, 49 CFR Part 821, states that such a notion will be
entertained "at any tinme." Respondent's argunent is not well
taken. Rule 17(d) provides that: "A notion to dism ss on the
ground that the Board | acks jurisdiction my be nmade at any tine"
(Enphasi s added). Since respondent wanted to chal |l enge the
Adm nistrator's jurisdiction, not the Board's, the rule, by its
express terns, was not applicable.? This does not mean, of
course, that the allegation that the Adm nistrator |acked
jurisdiction to pursue the charges at issue could not have been
raised on a tinely appeal to the Board. It neans only that the
Board was not obligated to decide that question in determning
whet her the respondent’'s failure to file a tinely appeal was
excusabl e.

Respondent's second argunent fares no better. W did not,
as respondent clains, assunme that respondent's owner-president
knew, wiwthin the tinme for appealing fromthe |aw judge's
termnation order, that witten assurances concerni ng Al aska
Island Air's 401 certificate were not part of his conpany's

(..continued)

suggests a belief that such a petition operates to stay both the
order dismssing its |ate appeal and whatever obligations it
agreed to in the settlenent agreenent. W are doubtful that it
does, for any suspension respondent may be obligated to serve
stens fromthe settlenent agreenent, not fromany order of the
Adm ni strator that the Board has reviewed. The |aw judge's order
did no nore than termnate the respondent's appeal to this agency
fromthe Admnistrator's order of suspension; it did not
represent a judgnent on the settlenent agreement itself. Thus,
even if the respondent had tinely sought to have the | aw judge or
the Board undo the termnation order, it is far fromclear to us
that the agreement, over the Admnistrator's objection, could or
woul d have been voi ded.

’Mor eover, even as to a notion to dismiss that places the
Board's jurisdiction in issue, the rule is intended only to carve
an exception fromthe general requirenent, in Section 821.17(a),
that a notion to dismss be filed "within the tine limtation for
filing an answer,"” not to authorize the filing of a notion to
dism ss after an appeal has been litigated and is no | onger
pendi ng before the agency.
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settl ement agreement with the Administrator.® W nmade no
assunptions concerni ng what the respondent's owner knew or wanted
and do not know when he may have first actually read the
settlenment agreenent. Qur analysis, rather, focussed on evidence
est abl i shing know edge properly chargeable to the respondent. In
this connection, we noted, w thout specifically referencing,
information contained in one of the affidavits respondent
submtted to us in support of its notion to have the settl enent
agreenent set aside. It was there stated, by an aviation

consul tant respondent's |law firm had enpl oyed, that on March |
respondent's owner, M chael Spisak, had asked hi m whet her he had
obtained witten assurances "that the FAA woul d not resist Al aska
Island Air's return to normal operations at the end of the agreed
upon thirty (30) day suspension of its Part 135 certificate and,
further, that the FAA would not provide negative reports to the
Department of Transportation pertaining to Al aska Island Air's
401 re-certification" (Affidavit of Gen C Earls). The

consul tant further declared that counsel for the Adm nistrator
had on March | and 7 refused his requests for such assurances.

In light of the consultant's affidavit, the respondent's
owner's assertion that he was unaware until March 13 that the
settl ement agreenent signed by his conpany's attorney on February
28 did not contain the assurances he later clainmed were crucial
to his assent to a settlenent strikes us as disingenuous. Wile
he may not have actually read the agreenent, he must have known
that it did not contain his desired assurances, for on the very
day the agreenent was presented to the |aw judge M. Spisak
questioned the consultant about his efforts to obtain them 1In
any event, it is clear that respondent's agents were well aware
that the assurances were not in the agreenent, and had not been
provi ded separately, before the deadline (March 10) for appealing
fromthe | aw judge's decision expired. Thus, the unlikely
possibility that M. Spisak did not know of the essential content
of the agreenent when it was presented to the |aw judge or of the
progress of ongoi ng, subsequent efforts to acquire the assurances
fromthe FAA until after the 10th provides no justification for
the carrier's delay until March 16 in seeking to have the | aw
judge's order nullified.

The Adm nistrator's nenorandumin opposition to the petition
for reconsideration requests that we clarify our prior decision
to the extent that it does not speak to the status of the

Al though it is of no decisional significance here, it
appears that the effort was not, as we described it in our
original decision, to obtain witten assurances fromthe FAA that
t he suspension of the respondent's Part 135 certificate would not
affect its 401 certificate, but that the FAA would not oppose the
return of such a certificate to the respondent after the Part 135
certificate suspension was over
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respondent's appeal fromthe Arended Order of Suspension that the
Adm ni strator issued pursuant to the settlenment agreenent, a
request respondent does not oppose in its response to that

menmor andum I n our judgment, the appeal fromthat order should
not be entertained. Under the settlenent, respondent in effect
agreed to accept a 30-day suspension of its certificate, to
comence on May 15, if the Adm nistrator woul d abandon an order
seeking a 120-day suspension of that certificate. Thus, if
respondent were allowed to appeal fromthe amended order of
suspensi on, which provides for the | esser sanction, we would not
only be indirectly all owi ng respondent to obtain Board revi ew of
charges it is no longer free to challenge here, given our

dism ssal of its appeal fromthe term nation order, we would
effectively be rewarding, at the Admnistrator's expense, the
respondent's apparent decision to breach the settl enent

agreenent. W decline to permt such an abuse of our process or
to involve the Board, nore deeply than it already arguably is, in
the dispute over the validity of the settlenment agreenent.*

ACCORDI NGY, IT I S ORDERED THAT:
1. The petition for reconsideration is denied, and
2. The respondent's provisional request for a stay is

deni ed. °®

HALL, Chairman, FRANCI S, Vice Chai rman, and HAMVERSCHM T, Menber
of the Board, concurred in the above order.

“For these same reasons, and assuming, arguendo, that our
ruling here has any bearing on the parties' rights and
obligations under the settlenent agreenent they negotiated, see
fn. 1, supra, we will deny respondent's request, opposed by the
Adm ni strator, that we stay, pending court review, any decision
denying its petition for reconsideration. Respondent should | ook
to that forumfor relief in that respect. Conpare Adm nistrator
v. Crawford, NTSB Order EA-4293 (1994) ("Once an agreenent is
entered, and the Board's order dism ssing the proceeding is
admnistratively final, any renedy for breach of the agreenent is
to be had, if at all, in the courts", citing Adm nistrator v.
Hegner, 5 NTSB 148 (1985)).

®Respondent's unopposed request for leave to file a response
to the Admnistrator's nmenorandumin opposition to the petition
for reconsideration is granted.



